The Secretary's rationale for apparently deleting any
consideration of negligence by the operator is found at the
following discussion which appears at 47 Fed. Reg. 22292:

* * * when the gravity factor is low and good faith
is established through abatement, MSHA does not
believe that an individualized analysis of the negli-
gence, size and history criteria is appropriate or
necessary.

Thus, in any given case where a violation qualifies for
-a $20 single penalty assessment, even if the inspector finds
that the violation resulted from gross negligence, which is
defined as "conduct which exhibits the absence of the slightest
degree of care," the penalty will still result in an automatic
$20 assessment by MSHA, even though the standard of care
established under the Act imposes on an operator a responsi-
bility for a high degree of care.

MSHATs promulgation and application of the single-
penalty provision found in section 100.4, totally negates
and ignores the statutory criteria of negligence and history
of prior violations.  Theoretically, a mine operator who has
paid any number of "non-S & S" violations which resulted
from gross negligence, could continue doing so with impunity,
as long as they are timely abated.

Respondent's arguments that I am bound by MSHA's "single
penalty" assessment regulations are rejected.  See; Secretary
of Labor v. United States Steel Mining Co., PENN 82-328,
decided May 31, 1984.

"Significant and Substantial" Arguments                                              '

In Secretary of Labor v. Cement Division, National Gypsum
Co. , 3 FMSHRC 822 (April 1981} , the Commission held that a
violation of a mandatory 'safety or health standard significantly
and substantially contributes to the cause and effect of a
mine safety or health hazard when "there exists a reasonable
likelihood that the hazard contributed to will result in an
injury or illness of a reasonably serious nature," 3 FMSHRC at
825.

In National Gypsum, the Commission noted that the Act
does not define the term "hazard," and it construed the term
to "denote a measure of danger to safety or health," 3 FMSHRC
at 827.  The Commission also stated that a violtion "* signifi-
cantly and substantially' contributes to the cause and effect
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